IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

MICHAEL BERNIER, et al, CASE NO. 3:05CV00011
Hantiffs,

V. REPORT AND RECOMMENDATION

COLUMBIA GAS TRANSMISSION
CORP.
By: B.WAUGH CRIGLER

U.S MAGISTRATE JUDGE

N N N N N N N N N N

Defendant,

Before the court are the defendant’s March 2, 2005 motion to dismiss plaintiff’s Complaint
under Fep. R. Civ. P. 12(b)(6) and the plaintiff’s April 1, 2005 motion to remand the case to the
Circuit Court of Culpeper County, Virginia, from which court the case was removed, for want of
subject matter jurisdiction. Additiondly, during the course of arguments on the motions held on April
29, 2005, the plaintiffs, by counsdl, moved to voluntary dismiss Count Four of the Complaint, which set
forth alegations fo inverse condemnation. All digpogitive motions are before the court under the
authority of 28 U.S.C. 8 636(b)(1)(B) to render to the presiding District Judge a report setting forth
appropriate findings, conclusons, and recommendations with regard to their disposition. For the
reasons that follow, the undersigned will RECOMMEND that an order enter DENY ING both
plantiff’s motion for remand and defendant’ s motion to dismiss but GRANTING the plaintiff’s verba
motion to voluntarily dismiss Count Four and DISMISSING that count without prejudice under fed. R.

Civ. P. 41(3)(2).



PROCEDURAL HISTORY

On or about January 28, 2005, plaintiffsfiled aBill of Complaint in the Circuit Court of
Culpeper County, Virginia (* Complant”) setting forth four causes of action relating to defendant’s
construction of an above-ground appurtenance to a gas transmission easement over plaintiff’s property
in Culpeper County, Virginia (“the property”) which easement was held by defendant as a successor in
interest to the Atlantic Seaboard Corporation (“Atlantic’). In Count One, plaintiffs dlege that the
defendant breached the provisions of the easement by construction a gas valve facility (“the facility”) on
their property above the levd of cultivation. Complaint 1 1-10. Additiondly, plaintiffs clam that, even
if the congtruction of the facility did not violate the terms of the easement agreement, the defendant has
breached the contract by failing to compensate plaintiffs for the damage to the premises for the
additiona burden on the property caused by the facility. Complaint § 11. In Count Two, plaintiffs
dlege that the defendant trespassed on the premises by congtructing and maintaining the gas vave
facility without their permission, express or implied. Complaint 12-17. In Count Three, plaintiffs
request under VA CobpEe 8 8.01-184 that the court declare the parties’ respective interestsin the
premises and finding that the facility was constructed beyond the scope of the easement.

On February 24, 2005, the defendant filed a Notice of Removal asserting diversty jurisdiction
under 28 U.S.C. 88 1441 and 1332. Defendant has certificated thet it is a Delaware corporation and,
thus, acitizen of Delaware for diversty purposes, that plaintiffs are citizens of Virginia, and thet the
amount in controversy exceeds $75,000. Notice of Removal 1 6-8. Moreover, defendant has certified

that, pursuant to 28 U.S.C. § 1446(b), the Notice of Remova istimely because it was filed within thirty



days of itsreceipt of plaintiffs Complaint,! and that thisis the proper federa forum within meaning of
28 U.S.C. 88 1441 and 1446(a). Notice of Remova 19, 11. On March 2, 2005, defendant filed a
motion to dismiss dl counts in the Complaint under Fep. R. Civ. P. 12(b)(6) for failure to state aclaim
upon which relief may be granted. On April 1, 2005, plaintiff moved to remand this action to the state
court on the ground that complete diversity between the partiesis lacking.
FACTUAL BACKGROUND

Paintiffs acquired the property from R. Scott Chilton 111 and Michdene M. Chilton (* Chilton”)
by a deed dated April 9, 1986 and recorded the same day in the Office of the Clerk of the Circuit
Court of Culpeper County, Virginiain Deed Book 345 at Page 782. Complaint 1. The property was
encumbered by an easement, dated and recorded on March 29, 1966, which R. Scott Chilton, Jr, and
hiswife previoudy had granted to Atlantic, defendant’ s predecessor in interest.? The form agreement
contained pre-printed provisions with interlinested additions as well as deletions but, nevertheless,
granted to defendant’ s predecessor “the right to lay, maintain, operate and remove a pipeline for the
trangportation of gas, and gppurtenances, including cathodic protection, necessary to operate said
pipeine, on, over and through aright of way easement . . ..” Complaint § 2 and Exhibit B. Additiondly,
the agreement provided:

“It is agreed that the gas line to be laid under this grant shal be congtructed and maintained
below cultivation, so that Grantors may fully use and enjoy the premises, except for the

! Defendant was served with process and the Bill of Complaint on February 4, 2005. Notice of
Removd 1 2.

“Copies of the easement agreement are attached to plaintiff’ s Bill of Complaint filed in the State court as
well asto the parties briefsin support of or in oppostion to the motions before the court.
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purposes herein granted to the said Grantee and provided that said Grantor shall not place or

permit to be placed any house, structures, trees or obstructions on or over or that will interfere

with the congtruction, maintenance, operation or remova of the pipeline or appurtenances
constructed hereunder . . ..”
Id. (emphasis added).

On or about March 25, 2004, the defendant began congtruction of a gas valve facility above
the leve of cultivation and, according to the alegationsin the complaint, without plaintiffsS knowledge or
consent. Plaintiffs dlege that the ingtant facility represented the firgt timein the history of the pipelin€'s
operation and maintenance that the defendant or any of its predecessors had constructed or maintained
any part of the “gasline above [the plane of] cultivation.” Complaint 4. Plaintiffs further dlege that the
fadility has three primary functions. (1) to provide a bypass for the gas line while the facility is being
maintained, (2) to permit automatic shutoff of gas flow, and (3) to alow for temporary “blow-offs’ of
gas into the aimosphere during maintenance. Complaint 9 5.

On October 28, 2004, plaintiffs, by their counsd, demanded that the defendant remove the
facility because, in their view, it contravened the easement agreement. Complaint, Exhibit D. On
November 11, 2004, counsdl for the defendant declined. This action ensued.

CONTENTIONS OF THE PARTIES

Motion for Remand

Plaintiff’ s Arguments

Plaintiffs seek aremand on the ground that complete diverseis lacking. 28 U.S.C. 88 1441 and
1332. Thereisno dispute that plaintiff has set forth only state law claims, and thereis no dispute that

defendant isincorporated in Delaware. Plaintiffs contend, however, that under 28 U.S.C. § 1332(c)(2)
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acorporation also is conddered a citizen of the state where it maintains its principal place of business
which plaintiff believesis Virginia because the defendant has established its home office and nerve
center at 12801 Fair Oaks Parkway, Fairfax, Virginia.

In making this argument plaintiffs essentialy rely on decisons by the Fourth Circuit Court of
Apped s which employed two different tests to determine a corporation’s principa place of business,
namely the “nerve center” test and the “place of operations’ test. Mullins v. Beatrice Pocohantas
Co., 489 F.2d 260, 262 (4™ Cir. 1974). Plaintiffs explain that the “nerve center” test focuses on the
location of a corporation’s executive and adminidtrative offices from which the officers of the
corporation direct, control, and coordinate its policies and activities. Mitchell v. Monongahela Power
Co., 602 F.Supp. 756, 758 (S.D.W.Va1985). On the other hand, the “place of operations’ test
determines a corporation’ s primary place of business by focusing on the ate in which the corporation
carries out the bulk of its business activities. Carolina Carbon and Stainless Products, Inc. v. Ipsco
Corporation, 635 F.Supp. 305, 307 (W.D.N.C. 1986).

Paintiffs contend that this court should apply the “nerve center” test because that test was
specidly designed to address corporations engaged in multistate activities where, as here, thereisno
clear center of corporate activity. AFA Enterprises, Inc. v. American Sates Insurance Co., 842
F.Supp. 902, 906 (S.D.W.Va. 1994); Arbee Mechanical Contractors, Inc. v. Capital Sun
Corporation, 682 F.Supp. 144, 147 (E.D.Va. 1988). Fantiffsrdy on an affidavit offered by ther
counsd to establish that the defendant’ s operations encompass portions of nine statesin the East and
Midwest, that the defendant manages a 12,750-mile gas pipeline network by which it serves customers

in those states, and that it operates one of North America s largest underground natura gas storage
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sysems. Because of the extensive geographic scope of defendant’ s activities, plaintiffs contend that the
“nerve center” test isamore gppropriate indicator of the defendant’ s primary place of business than the
“place of operations’ test. Findly, plaintiffs argue that an gpplication of the “nerve center” test requires
the concluson that Virginiais the defendant’ s primary place of business because, according to its
website, the defendant’ s corporate headquartersis located in Fairfax, Virginia

Defendant’ s Rebuittal

The defendant does not dispute the state of the law in this circuit, but it warnsthat in order to
apply the “nerve center” test, the court would be required to ignore a host of district court decisonsin
this circuit which specifically have gpplied the “place of operations’ test to this defendant’ s activities and
have found that its principle place of businessto be West Virginia. See Columbia Gas Transmission
Corp. v. Burdette Realty Improvement, Inc., 102 F.Supp.2d 673, 675 (S.D.W.Va. 2000), aff’d 62
Fed.Appx. 544 (4™ Cir. 2003)(unpublished opinion); Columbia Gas Transmission Corp. v. An
Exclusive Gas Storage Easement, 776 F.2d 125, 126 (6™ Cir. 1985); Columbia Gas Transmission
Corp. v. Lauren Land Co., Inc., 180 F.R.D. 322, 323 (E.D. Ky 1998); Columbia Gas
Transmission Corp. v. Davis, 33 F.Supp.2d 640, 641 (S.D. Ohio 1998); Columbia Gas v.
Tarbuck, 845 F.Supp. 303, 304 (W.D. Pa. 1994); Columbia Gas Transmission Corp. v. Bishop,
220, 220-21 (W.D.N.Y. 1992); Swango Homes, Inc. v. Columbia Gas Transmission Corp., 806
F.Supp. 180 (S.D. Ohio 1992).

The defendant especialy encourages the court to consider the reasoning of the Bur dette
decison from the Southern Didtrict of West Virginia, adecison summarily uphdd by the Fourth Circuit.

See Columbia Gas Transmission Corp. v. Burdette Realty Improvement, Inc., 62 Fed. Appx. 544,
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545 (4™ Cir. 2003)(unpublished opinion). Columbia Gas argues here that the Bur dette court
conducted an extensve andysis of the law reating to a corporation’s primary place of busness and
concluded that the “ nerve center” test should be narrowly construed to apply only to corporations
whose business operations are “far flung and varied,” particularly corporations such as*aholding
company or passive corporation that is engaged primarily in the ownership and management of
investment assets such as debt or equities [and] is not really geographicaly bound.” Burdette, 102
F.Supp.2d at 676. The Burdette court certainly was of the view that Columbia Gas was not the type
of corporation for which the “ nerve center” test was designed because, dthough its sdes and delivery
are dispersed across many dates, it has a clearly defined hub of operations from which it managesits
pipeline network. The court found that West Virginiawas the state in which the bulk of Columbia Gas
business operations occur, that is, the sate in which Columbiais most visible, has the greatest contact
with the public, and congdersits home. 1d.

Defendant has submitted an affidavit of W. Harris Marple, Vice Presdent of Pipdine
Operaions, which reveds that West Virginiais the state where the mgority of Columbia s employees
work, where it maintains its office and headquarter for its network of gas pipelines and commercid
support headquarters, and that the company holds itsdf out to be aWest Virginia entity. Affidavit of W.
Harris Marple 11 3-6, 11. While defendant concedes that its corporate headquartersislocated in
Fairfax, Virginia, it offersthat only 2% of its employees work there. Id. 8. Plaintiff have offered no
countervailing evidence or decisond authority.

Motion to Dismiss

Defendant’ s Arguments




Defendant has moved to dismiss Counts One through Three of the plaintiffs state court Bill of
Complaint (“Complant”) under Rule 12(b)(6) for fallure to state a claim upon which rdief may be
granted on the ground that, as a matter of law, the easement agreement, itsdf, permits the construction
of the gas vave fadility on the plaintiffs land.® In that connection, defendant offers that the foundational
inquiry isthe propriety of itsingdlation of the gas valve fadility. If thet is determined favorably to the
defendant, the court should find no breach of contract, no trespass, and no violation of the easement for
declaratory judgment purposes.

The defendant beginsits andysis by contending that normal principles of contract congtruction
should gpply to give the easement agreement its plain meaning and effect. See Multi-Channel TV
Cable Co. v. Charlottesville Quality Cable Corp., 65 F.3d 1113 (4" Cir. 1995); Pyramid
Development LLC v. D and J Associates, 262 Va. 750 (2001); Hamlin v. J.J. Pandapas, 197 Va
659 (1956). It argues that the court must determine “plain meaning” in accordance with the language
used by the partiesin the agreement, and should interpret the agreement such that, if possible, every
dauseis given some effect. Hitachi Credit American Corp. v. Sgnet Bank, 166 F.3d 614 (4" Cir.
1999); Pacific Insurance Co. v. American National Fire Insurance Co., 148 F.3d 396 (4™ Cir.
1998). Absent express language restricting the scope of the easement, Columbia Gas offers that the
easement agreement must be interpreted to permit it “to do what is reasonably necessary to enjoy the
full rights established by the easement.” The County of Patrick, Virginia v. United Sates, 596 F.2d

1186, 1191 (4" Cir. 1979).

3 Plaintiff has dso voluntarily moved to dismiss Count Four of the Bill of Complaint, to which the
defendant has lodged no opposition.
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Moving to the specific language of the easement agreement, the defendant first pointsto the
provison which, in the defendant’ s view, expresdy contemplates the construction of appurtenances
“over” theright of way. Specificdly, the agreement provides defendant with “the right to lay, maintain,
operate and remove a pipeline for the trangportation of gas, and appurtenances, including cathodic
protection, necessary to operate said pipeline, on, over and through aright of way easement
.. ..~ Complaint, Exhibit B (emphass added). While conceding that the agreement redtricts the
congtruction and maintenance of the “gasling’ to “below cultivation,” Columbia argues thet the term
“gasling’ must be congirued to be synonymous with and limited to the “pipdline” According to this
view, the “below cultivation” restriction should not be interpreted smilarly to limit the congtruction and
maintenance of “appurtenances’ to “below cultivation.”

Columbia posits severd reasons for itsinterpretation of the agreement and its conclusion. Firgt,
the easement agreement refers to the “ pipeline for the trangportation of gas’ and “ gppurtenances’
separately and in succession in theinitia cause, thus reveding to defendant that the drafters of the
agreement intended to treat “pipding’ and “ gppurtenances’ as distinct subjects. Further, it notes that
the “below cultivation” restriction refers only to the “gas ling’” and not “ gppurtenances,” and that the
baance of that portion of the agreement prohibits the landowners from interfering with “congtruction,
maintenance, operation or remova of the“ pipeline or appurtenances.” (Emphasis added).

In addition, defendant offers that any effort to include “appurtenance’ in the definitions ether or
both “pipding’ and “gas ling’ would render the term “agppurtenance’ meaningless and violate the clear
interpretive principle that al contractua terms should be congtrued as if they were included for a

reason. The same raionde is offered for the incluson of the word “over” in the granting clause of the

-O-



agreement. In other words, the defendant contends that, when the agreement is consdered as awhole,
itsinterpretation of “gasling’ to exclude the notion to “gppurtenances’ harmonizes the granting clause
with the restriction clause, such that the easement agreement permits the construction and maintenance
of gppurtenances to the pipeline “over” the easement property but requires the construction and
maintenance of the pipdine itsdlf to be “beow cultivation.” Columbia cites Withers v. Mobil Gas
Services Corporation, 567 So.2d 253 (Ala. 1990) and Koelsch v. Industrial Gas Supply
Corporation, 132 SW.3d 494 (Tx. Ct. App. 2004) to support its contentionsin this case.

Findly, the defendant argues that, as amatter of law, the gas vave facility here a issueis
“reasonably necessary” to the enjoyment of the easement rights expresdy granted, namely the right to
indal and maintain a pipeline for the trangportation of gas through the plaintiffs property. The
defendant points out that the plaintiffs have conceded in their Complaint that the facility is necessary for
the maintenance and operation of the pipdine. Thus, in defendant’ s view, plaintiffs claims should be
dismissed because they seek to invade the defendant’ s reasonable enjoyment of its rights under the
easement.

Columbia dso specificaly addresses plaintiffs dternative clam for damages under Count One.
The defendant concedes that the agreement contains language requiring it to pay for “any damages that
may arise from the maintenance, operation and remova of said lines” Complaint, Exhibit B. However,
the defendant argues that, if its interpretation of the easement agreement is correct and the congtruction
of the gas vave facility was legdly proper, no damages can be assessed from the mere fact of
congruction. The defendant bdlieves its rights under the easement were granted by the Chiltons, from

whom the plaintiffs purchased the property, in exchange for monetary compensation in the amount of
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$975. Columbia contends that it is unreasonable for the plaintiffs now to demand additional
compensation for its exercise of such rights within the scope of the easement agreement. For this
reason, the defendant argues that the dternative claim in Count One should be dismissed.

Bantiffs Rebuttal

Pantiffs oppose Columbia s motion first on the basis that the question of contractua
interpretation, as raised by the defendant, is beyond the reach of a Rule 12(b)(6) motion to dismiss
because it does not probe the legd sufficiency of plaintiffs clams but rather the likeihood of their
success &t trid. In other words, if the contract must be interpreted, that is a mixed question of law and
fact which must await trid. Neverthdess, plaintiffs address Columbia s contentions here by offering
that a plain reading of the easement agreement demonsirates Columbia exceeded its boundaries
thereunder by building the gas vave facility. Even if the plain language of the agreement does not
support their pogition, they believe that the terms of the easement are ambiguous, subject to parole
evidence to explain their context, and thus ingppropriate to address on amotion to dismiss. See
Strickland v. Barnes, 209 Va. 438 (1968); Portsmouth Gas Co. v. Shebar, 209 Va. 250 (1968).

Because the two terms“gasling’ and “pipdine’ are set out separately in the granting and
redricting clauses, plaintiffs believe that in discerning the plain meaning of the easement the two cannot
be conflated. In their view, the term “gas ling” encompasses the entire gpparatus of both the “pipdine’
and any “appurtenances.” Asamatter of logic, therefore, they argue that the two are not coextensive,
and that the only plain and reasonable interpretation is that the drafters intended the term “gaslineg’ to
incorporate both “pipeling’ and “appurtenances.” Moreover, plaintiffs argue that the restriction clause

not only prohibits the congtruction of the gas line above the level of cultivation but aso its maintenance.
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Pantiffs, therefore, contend that since the gas valve facility was desgned to assist the defendant in
maintaining the gas line, the easement agreement required that it be built below cultivation.

Further, plaintiffs argue that the defendant’ s interpretation of the agreement fails to address
those portions of the pre-printed agreement which the Chiltons deliberately excised prior to Sgning.
Specifically, the Chiltons refused to grant the defendant’ s predecessor in interest the “right to erect and
operate dongsde said [gag] line atelephone, telemetering, telegraph, or other wire line and necessary
poles therefore” Complaint, Exhibit B. The Chiltons also struck through language that would have
granted “theright . . . to lay additiond lines of pipe approximately pardld to thefird line herein
provided, upon the payment of the price above mentioned for each additiona lineto belaid.” Id.
Faintiffs argue that these intentiona excisons countervail Columbia s theory that the Chiltons intended
to permit the congtruction and maintenance of above-ground gppurtenances to the gas line, including
such facilities as the one here at issue and, indeed, demondtrate just the opposite, namely that the
Chiltons wished nothing to be built above ground. In other words, plaintiffs seem to contend that the
Chilton property was a mere conduit for an underground system which could not be seen and which
was deep enough not to interfere with the then agriculturd use of the land through which the system ran.

In addition to arguing that the language of the agreement plainly forbids the above-ground gas
vave facility, or, a worgt, that the language of the agreement is ambiguous, plaintiffs contend under
Virginialaw that, where the character of an easement once has been fixed, no materia aterations can
be made in the physica conditions which are essentid to the proper enjoyment of the easement except
by agreement. See Vance v. Davis, 195 Va. 730 (1954); City of Lynchburg v. Smith, 166 Va. 364

(1936). Plaintiffs point out that between 1966 and 2004 neither the defendant nor its predecessor in
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interest built any facility above the leve of cultivation. Plaintiffs argue that the character of the essement
was fixed by the underground limits on its use in the forty years prior to 2004. Asplantiffsview it, the
gas vave facility exceeds the scope of the written easement which saw its practicd effects
demongtrated in forty years of use.

STANDARD OF REVIEW

In determining whether to remand for lack of subject matter jurisdiction, a court may consider
the complaint, the notice of remova, and any subsequently filed affidavits as long as such extringc
evidenceis offered to clarify or correct technica deficienciesin the origind notice. Willingham v.
Morgan, 395 U.S. 402, 408 (1969). Moreover, the burden is on the defendant attempting to remove
a case from dtate court to establish the subject matter jurisdiction of the court to which the caseis
removed. Wilson v. Republic Iron & Sedl Co., 257 U.S. 92, 97 (1921); Carpenter v. Witchita
Falls Independent School District, 44 F.3d 362, 365-366 (51 Cir. 1995).

In assessing any motion to dismiss under Feb. R. Civ. P. 12(b)(6), a court must construe the
plaintiff’s pleading liberaly, taking al facts dleged in the complaint as true and resolving al doubts and
drawing dl reasonable inferences in the plaintiff’s favor. Scheuer v. Rhodes, 416 U.S. 232, 236
(1974); Edwards v. City of Goldsboro, 178 F.3d 231, 243-244 (4™ Cir. 1999). A court is not,
however, required to accept any lega conclusions set forth in the complaint. District 28, United Mine
Workers of Am., Inc. v. Wellmore Coal Corp., 609 F.2d 1083, 1085 (4™ Cir. 1979). The burden
rests upon the defendant to demonstrate beyond doubt that the plaintiff can prove no set of factsto
support the claim for relief asserted. Ragin v. New York Times Co., 923 F.2d 995, 999 (2™ Cir.

1991)(quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).
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FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS OF LAW

Since plaintiff’s motion for remand chalenges the court’ s subject matter jurisdiction, and the
court’s resolution of the question of jurisdiction may preclude consderation of the merits of plaintiffs
clams, the undersigned will address the motion for remand first before evaluating the defendant’ s Rule
12(b)(6) motion to dismiss.

Motion to Remand

Under 28 U.S.C. 88 1441 and 1332, removal of an action filed in state court is proper where
the parties are completely diverse, the amount in controversy exceeds $75,000, and no defendant isa
citizen of the state in which such action is brought. Unlike an individud party, a corporate party
generdly is deemed to be a citizen both of the state in which the party is incorporated and of the state in
which it hasits principa place of business. 28 U.S.C. § 1332(c)(1). Inthe present action, itis
undisputed that plaintiffs are citizens of Virginiaand defendant isincorporated in Delaware. Plaintiffs
assart that the defendant is dso acitizen of Virginia becauseits principd place of busnessis Virginiain
that its corporate headquarters are in Northern Virginia.

If this court were operating on a clean decisond date, plaintiff’s contention here would be very
inviting. Y &, the clear weight of authority in this circuit demongtrates that the Columbid s principa place
of business, for jurisdictiona purposes, has been established as West Virginia. See Columbia Gas
Transmission Corp. v. Burdette Realty Improvement, Inc., 102 F.Supp.2d 673, 675 (S.D.W.Va.
2000), aff’ d 62 Fed.Appx. 544 (4™ Cir. 2003)(unpublished opinion). Plaintiff has not offered the
undersgned areason to depart from the holdingsin these cases. Moreover, the jurisdictiond facts here

essentialy track those presented in the Burdette case, and that court’ s rationde for declining to apply
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the “nerve center” test in favor of the “place of operations’ is compelling. Accordingly, the undersgned
entirely adopts the Burdette court’s analysis.

The only issue remaining is whether the facts upon which the Burdette court based its holding
have changed in the past five years. Those facts included where the corporation (&) is most visble, (b)
has the most contact with the public, and (c) consders its home. Burdette, 102 F.Supp. at 676-679.
Particularly, the court found that “the bulk of the day to day business operations that create the sde or
cause the delivery [of natura gas] take place in West Virginia” 1d. at 679. The court also cited a 1996
press reease by Columbia s CEO and President which stated that Columbia Charleston office “will
continue to function as the primary operations and commercia support headquarters for the company’s
... naurd gas pipdine network” and that “the largest concentration of Columbia Transmission
employeeswill continue to be herein West Virginia” 1d.

The defendant has submitted the affidavit of W. Harris Marple, Columbia s Vice President of
Pipeline Operations to show that nothing has changed. In that affidavit, Marple states that, “[o]f the
1,250 Columbia Gas employees, 252 people are employed in its Charleston, West Virginia, office and
580 people are employed throughout West Virginia” Affidavit of W. Harris Marple 5. “Columbia
Gas s assts, which include over 10,000 miles of natura gas pipdlines, . . . are maintained and
controlled by the Charleston, West Virginia, office, which serves as the primary operations center.” 1d.
16. Meanwhile, “less than 2% of Columbia Gas employees are located in the Fairfax, Virginia office
(25 employees).” 1d. T 8.

Paintiffs chalenge to these facts consgsts only of a reference to pages on the defendant’s

webgte in which Fairfax, Virginiais named as the site of Columbia s corporate heedquarters. See
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Paintiffs Motion to Remand Removed Action, Exhibit C. Columbia concedes that its corporate
offices are located in Virginia, but assarts that Virginiadearly isnot the principd place of its busness
activity snce <o little of the company’ s operations are performed there.

The undersigned agrees and finds that, under 28 U.S.C. § 1332(c)(1), Columbiais a citizen of
Dedaware with its principal place of businessin Charleston, West Virginia. Thus, the parties are
completely diverse, and accordingly, the undersgned RECOMMENDS that an order enter
DENYING plaintiff’s motion for remand.*

Motion to Dismiss

“ 1t should be noted here that plaintiffs aso argue that the case should be remanded to state court
because defendant failed to file its motion to dismiss within the period permitted under Fep. R. Civ. P.
81(c). Pantiffsadmit that, even if defendant’s motion to dismiss was not timely filed, the Rules do not
require aremand of the case but leave the decison firmly within the discretion of the didtrict court. See
Scinski v. Reliance Funding Corp., 461 F.Supp. 649 (S.D.N.Y. 1978). Nevertheless, plaintiffs
contend that defendant’ s dleged procedura error is sufficient ground to justify an order or remand,
particularly because plaintiffsincorrectly estimate that federd jurisdiction isin doubt. See Stockyards
Bank v. National Surety Corp., 42 F.Supp. 10 (W.D. Ky 1941). Plaintiffs argument fails on two
grounds. Firgt, the notice of remova was timely under 28 U.S.C. § 1446, and it is the notice of removal
which invokes the jurisdiction of the court, not pleadings responsive to the plaintiff’s clams. Second,
plantiffs argument fails because it misconceives the manner in which the Rule 81(c) time period is
cdculated. Rule 81(c) provides the time period for a defendant to file an answer, or defenses under
Rule 12 in lieu of an answer, upon removal of acase to federa court when such remova occurs prior
to filing an answer or defenses. The period prescribed is (a) twenty (20) days after the defendant’s
initid receipt of the Complaint, (b) twenty (20) days after the service of summons on such initid
pleading, or (c) five (5) days after the filing of the petition for removal, whichever period is longest.
Here, the defendant was served with the Complaint on February 4, 2005 and the defendant filed its
Notice of Remova on February 24, 2005. The defendant’ s motion to dismiss was filed on March 2,
2005, six (6) caendar days after the filing of the Notice of Remova. While plaintiffs argue the motion
to dismiss was | ate, they overlook Fep. R. Civ. P. 6(a), which provides that weekends and legd
holidays are specificdly excluded from the calculation of any period of time lessthan eleven (11) days.
Since February 24, 2005 fdl on a Thursday, five business days from that date was Thursday, March 3,
2005. The defendant’s motion, even if it had an impact on the subject matter jurisdiction of the court,
wastimely filed.
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It iswdll-settled law in Virginiathat, “[w]here an easement has been granted or reserved by
deed, the ordinary rule which governsin the construction of other writings prevails, namely, that the
rights of the parties must be ascertained from the words of the deed, and the extent of the easement
cannot be determined from any other source. But where its language is ambiguous, the court in order
to ascertain the intention of the parties |ooks to the language employed in the light of the circumstances
surrounding the parties and the land at the time the deed was executed.” Cushman Virginia Corp. v.
Barnes, 204 Va. 245, 251 (1963)(quoting from Stephen Putney Co. v. RF. & P.R. Co., 116 Va.
211, 217 (1914)). The question iswhether the easement agreement executed by the Chiltons and
Atlantic Seaboard is ambiguous with respect to the meaning of the phrase * pipeline and appurtenances’
in the granting clause and the term “gasling’ in the redtriction clause. If the language of the agreemert,
consdered within the four corners of the document, is determined to be unambiguous, the court must
condrueit according to its plain meaning. Pyramid Development LLC v. D & J Associates, 262 Va.
750, 754 (2001). Otherwise, the court must admit parol evidence concerning the circumstances of the
agreement and, in this case resolve all factua issues after discovery iscomplete® Eurev. Norfolk
Shipbuilding & Drydock Corp., 263 Va. 624, 632 (2002); Strickland v. Barnes, 209 Va. 438, 445
(1968).

The granting clause of the agreement provided:

“Robert S. Chilton, J. and Catherine B. Chilton, his wife, do hereby grant unto Atlantic

Seaboard Corporation, its successors and assigns the right to lay, operate and remove a

pipeline for the transportation of gas, and appurtenances, including cathodic protection,
necessary to operate said pipeline, on, over and through aright of way easement . . ..”

®> On the current state of the pleadings, neither side has requested ajury.
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The redtriction clause then provided:

“It is agreed that the gas line to be laid under this grant shall be constructed and maintained

below cultivation, so that Grantors may fully use and enjoy the premises, except for the

purposes herein granted to the said Grantee and provided that said Grantor shall not place or
permit to be placed any house, structures, trees or obstructions on or over or that will interfere
with the congtruction, maintenance, operation or remova of the pipeline or appurtenances
congtructed hereunder . . ..”

Columbia argues that the usud, ordinary and popular meaning of the term “gasling’ isidentica
to the term “pipeling,” such that the restriction clause does not preclude the construction of above-
ground gppurtenances like a gas vave facility, so long as the facility remains within the physicd
boundaries of the easement. The plaintiffs, on the other hand, contend that the transparent meaning of
“gasling’ includes both the “pipeline for the trangportation of gas” and “ gppurtenances,” such that the
above-ground ingtalation of the appurtenance here, namely the gas vave facility, exceeded the scope of
the easement and condtituted a trepass upon the plaintiffs land. The parties, particularly the defendant,
somewhat exhaugtively attempt to parse the meanings to the two terms and provide decisond authority
from other state jurisdictionsin an effort to support their respective conclusions. The undersigned
declinesto repesat or even summarize those efforts here.

Some might observe that when it takes exhaudtive effort to darify terms which the parties
contend dready are plain and clear, what does become clear isthe ambiguity. Others might say that
when separate terms are used in a document such as the ingtant easement, and gpparently intentionaly
30, and where the definition attached to that use cannot be gleaned from the four corners of the

document, but only in the context of the circumstances giving rise to the use of separate terms, an

ambiguity exists. Evidence, therefore, would need to be adduced concerning either or both the specific
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circumstances giving rise to the use of separate terms and/or the custom and use of those termsin the
trade, business or occupation before assgning their proper meaning. Still others, upon an independent
search for the definition of the terms, may discover that elther or both “gasling” and “pipding’ may
pertain to entire ddivery systems, especidly when the words “appurtenances’ or “facilities’ may be
associated. Thus, if restricted to below cultivation level, the easement would preclude the use to which
the defendant put the surface. In short, afacid review of the clauses before the court does not resolve
the present digpute even where each clause of the easement should be read asto give meaning
wherever possible. See Hitachi Credit American Corp. v. Sgnet Bank, 166 F.3d 614, 624 (4™ Cir.
1999).°

Accordingly, the undersgned hereby RECOMMENDS that an order enter DENY ING the
defendant’s motion to dismiss under Rule 12(b)(6).” Additiondly, as plaintiff’s motion to voluntarily
dismiss Count Four is unopposed, the undersigned RECOMMENDS that an order enter GRANTING

that motion.

® The undersigned finds Withers v. Mobile Gas Service Corporation, et al, 567 So.2d 253 (Ala.
1990) and Koelsch, et al, v. Industrial Gas Supply Corp., 132 SW.3d 494 (Tex. App. 2004) to be
inapposite for two reasons. Fird, the easementsin those cases differ from the one here. Second, the
undersigned believes that it would be necessary to conflate the terms “gas ling” and “pipdine in order
to obtain the result defendant seeks under those cases. The undersigned declines to do so, and
recommends that the presiding court o decline such invitation.

" Since the undersigned finds the easement agreement ambiguous with respect to the scope of the
restriction clause, the defendant’ s argument that ingtallation of the gas valve facility was “reasonably
necessay” to enjoy the full rights established by the easement is moot until the meaning of the redtriction
cdauseisdaified. Inthe undersgned' s view, the extent to which the redtriction clause specificdly limits
the defendant’ s use of the easement and plaintiff’ s dternative clam for damages in Count One cannot
be decided on amoation, if a al before trid, until discovery is complete. Compare County of Patrick,
Virginia v. United Sates, 596 F.2d 1186 (4™ Cir. 1979)
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SUMMARY

In sum, the undersgned RECOMMENDS that both plaintiffs motion to remand and
defendant’ s motion to dismiss be DENIED and plaintiff’s motion to voluntarily dismiss Count Four be
GRANTED.

The Clerk is directed to immediately transmit the record in this case to the Hon. James H.
Michad, Jr., Senior United States Didtrict Judge. Both sides are reminded that pursuant to Rule 72(b)
they are entitled to note objections, if any they may have, to this Report and Recommendation within
(10) days hereof. Any adjudication of fact or concluson of law rendered herein by the undersigned not
specificaly objected to within the period prescribed by law may become conclusive upon the parties.
Failureto file specific objections pursuant to 28 U.S.C. 8 636(b)(1)(C) asto factud recitations or
findings aswdll as to the conclusions reached by the undersigned may be construed by any reviewing
court asawaiver of such objection.

The Clerk is directed to send a certified copy of this Report and Recommendation to dl
counsdl of record.

ENTERED:

U. S. Magistrate Judge

Date
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